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Brier @fF Appellant 


JURISDICTION 
Appellant William Warden Duncan was convicted on 
Ho coUnts Of violation of Title 18° U297C ccm hommes 
Judgement was entered on January 9, 1967. Notice of appeal 
wae duly filed (R. 29) and the matter provehe mere umder 


28 U.S.C. Sec. 1291. The appellant was sentenced to five 


*Tn accordance with the Rules, we have brought 
Upeuhe record by pMOLocoDy and) the Vranscripu. by tyrescrmpe. 
Tie transcript of the trial was produced 5y the reporverspe— 
low in one volume which will be identified here as "T." The 
record itself will be identified by the letter "R." A 
transcript taken at the pre-trial will be identified as Pees 


years and fined $500 on each count, the sentences to run 


coneurrently (R. 28). 


STATEMENT OF THE CASE 
pee Louroduction. 

This case involves the allesed rece aman 
mepcealing of two stolen motor vehicles moving sii inves 
state commerce from Los Angeles, California to Phoenix, 
Arizona. The vehicles, a 1961 Chevrolet Impala and a 1964 
Ceevrolet Impala Supersport, were allegedly recetved and 
concealed on September 11, 1965 and October 18, 1965, 
respectively. The appellant and another, Judson Wesley 
feaney, were charged With theme: lenses. The apoemanw 
motion for separate trial (R. 21-22) was granted and his 
CASS jeoeGeeeleC we ice Ih Waiesic. 

Be bre yrlal MOvilona tor Ssililyot Part culaigor 

On October 6, 1966 the defendant filed a motion 
for bill of particulars, twenty-two in number, (R. 9-11) 
Pequesting certain basic Information regarcine erie acme 
end Circumstances Of The Charses, inene es uies pacer icl lan. 
iaquLred Of was from whom and where ciesears Madevecen 
received, where they were concealed, whether either of the 
detendants drove tie Cars, andy Une Pperlinenvecdaves 16 iuee se 
Aomnmovicse (how Unecmconvemlenccuot (We mCOUCGmU NC mc iG im: 


bill of particulars is attached as an appendix). The motion 


Peaewocnued as u0 alle uwenty-two Of the pariwenlare meric 
Bovernment in its response to particulars number 21 and 22 
meucd uniet Le knew of no material evidence Tavoraple so 
Steeocrendant. Alter denying the motion, the courcesus— 
Besved that counsel informally confer with a view towards 
wee Zovernment making more information available to the 
Perendant. As a result of this conference weune ole; mae 
information was made available to the defendant (R. 19-20): 
Me@emplace Of receipt amd comecealment of Tae aurvomeparlces 
(Phoenix, Arizona) and the serial number, owner and color 
Omeach OF Tine vehveles: 

Maintaining thay vere were UnabVenm ro lea rime em 
desetc information from a detendant who Steadiastl )smann— 
Peeneduges Innocence, Getenso counseled)  Unlcmoee suet 
conference on December 8, 1966, five days before trial, 
asserted thaty they were Unabve becalsevemelacliem Sree mince, 
Vomcevelop tne defense of alipa (or Cunecry Seema. ecm 
adequate defense (P.T. 2-3). Both defendants then offered 
Pemopenetiecir stiles Upon the  severnmen lL deige ey ccna 
eccordance with Rule lel hedera ll Rules foe SCreinnged: 
Peecedure, wand The .sevecestiOmemet Ther Comnmrrece Ome regen a | 
Preeequre as Set forth tn 3/7 0F RD. 950 16>) eine fouomamen. 
refused (P.T. 5). The defendant then proceeded to trial 


Knowilie@absoluvely vwoUhings other than the minimal intermacion 


Penmvained in the indictment, the serial number, owner and 
meer On tile Veiicies, and the alleged pllacc™onerecedr 
aa concealment. 

ome ihe Evidence. 

Although nine persons testified for the eoveramenu, 
eoocituially the dérendant was “convicted cnmwne Vesuimemw mow 
Peewperson, Reberu Menz, a convicved feleonswhese seria. 
iaemuded filing atalse claim with the Univedeoraves 
government (T. 48). The prosecution's first witness, Penny 
Moyers, simply established the ownership of the 1961 
Chevrolet Impala in a California used car dealer on evr mee 
9, 1965 (T. 19); the next witness, Rollis Boggs, likewise 
established ownership of the 1964 Chevrolet Impala Supersport 
in a California automobile dealer as of October 15, 1965 
(ime 22). 

Reber’ Menz testiiied that Wemiade svete mand 
transported the 1961 Chevrolet Impala to Phoenix following 
a telephone call to the defendant (T. 32). Upon arrival, 
Memz, Upon Instructions, delivered tle. ea ra remem Ul ommbenale 
where Menz was met by the defendant and Judson Rainey (T. 35). 
The defendant and Rainey, unaccompanied by Menz, then went 
outside and examined the car (T. 35) and Menz was directed 
to deliver it to another bar where he received a "commission" 


from Duncan Ge, s)he MenzZreEVen reriurice=tO. Colmer hia a secur 


Mirener incident (Tf 36). At no time was the defendant 
mecca lly placed’ in elther of the cars by the witness Demz 
me 55, 5/) or, indeed, by anyone else. 

Menz al vered i vedelivercd "Onwor a0oOut OcloOpcm mina 
1965, the 1964 Chevrolet again following a call to Duncan 
"7 37-30) who supposedly expressed an interest in sUchwan 
Pucomobile. The car was again driven by Menz to the Cilyo 
Mode (T, 42) where Menz was met by the defendant and Rainey 
Ego the car was then transported by Menz wo anouner bar 
(T. 42); the defendant allegedly again paid Menz a commission 
(T. 43). Two months later the defendant and Menz conversed 
iaeenoenix regarding the fact thay tne MederaleBurecavmet 
Investigation had picked up both automobiles (T. 47-48). At 
the time he testified, Menz was incarcerated (T. 49) for the 
tmett of another vehicle; he was never cChareed swith rae 
tmert of the two cars supposedly receivedme, themdeiendanv. 
(a, Heo). 

Beverly Harrell, Ghe nWextewiuies oe ec omen cq 
that in the "early fall" of 1965, while staying at the 
Duncan mome, sie on ene occasion Weed a) Whive sie y vol. ter 
undetermined vintage--1960, 1961 or 1962 (T. 63, 64, 67). 
Piess. Haterellt testiried UtageuNe car sie drove could ie 
operated without a key Gee ose Aiieticnevercuiiice. tem 


testimony, 42S Withouveproper foundav lem and ideniir icavien 


of the vehicle in question, was denied (T. 65) as was 
the earlier objection to lack of proper foundation (T. 63). 
Mere motion to strike was renewed at the end of the govern-— 
ment's case and again denied (T. 109-110). 

Ruby Lowry of the Arizona Stave Hilenway Beparumene 
/m ecified that she had searched the department's records 
for the year 1965 without finding a registration for either 
car in the defendant's name (T. 69). Vernon Hurst testified 
mee Upon his return from San Diego he found tne two care 
mors body shop (fT, 72)3 me at no time connecved 71- sc. 
fendant Duncan to either of the cars (T. 81). Yvonne Hurst 
likewise in no way connected the defendant Duncan to the 
@ase, though testifying that’ Hainey nad broughv the twoweam. 
we ner house and that they had been kept there fcrece eral 
weeks (T. 67). Daniel Barker, a Pacenix Police Ori ioc ae 
Kenneth Pless of the F.B.2. likewise in no way vied: tic 
vehicles to the defendant Duncan. In summary, only two 
witnesses ever connected the appellant to the 1961 automo- 
bile, Menz and Bevery Harrell, and only one witness, Menz, 
tied the defendant in any way to the 1964 automobile. 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

INVOLVED 
Diteeaike Won pecs, 2 sike: 
"Whoever receives, conceals, stores, 


barters, Sells, cor disposes Of any movor 
Vehicle Or aireraic, moving as, Or which 


12 a party of, or which constitutes imver— 
state or foreign commerce, knowing the same 
to have been stolen, shall be fined not 
more than $5,000 or imprisoned not more 
than tive years, or both, 


United States Constitution, Amendment VI: 

"Tn ali criminal prosecutions, tne accuecd 
shall enjoy the right to a speedy and public 
trialjeby an impartial jumy of the Sseate and 
district wherein the crime shall have been 
conminved, which district shall iavembecimy. — 
viously ascertained by law, and to be informed 
of the nature and cause of the accusation; to 
be confronted with the witnesses against him; 
to have compulsory process for obtaining wit- 
nesses in his favor, and to have the Assistance 
of Counsel for his defense." 


SPECIFICATIONS OF ERROR 

1. The court below erred in refusing to grant 
appellant's motion for a bili§—i particulars for the reese: 
that without the requested basic information the defendant 
was not apprised of "the nature and cause of the accusation” 
against him as required by the Sixth Amendment. 

2, The court below erred in refusing Uo secre 
the testimony of Beverly Harrell for the reason that it was 
vague and uncertain and no proper foundation for her testi- 
mony regarding the 1961 automobile was ever established; 
at trial the testimony was specifically objected to as not 


material without further foundation (T. 63), not connected 


to the issues in the case (T. 65), immaterial (T. 109) and 
irrelevant (T. 109); the substance of the testimony was 
that in the "early fall" of 1965 the witness drove a 


aS 


white Chevrolet of uncertain vintage, 1960, 1961 or 1962 
. 63. 67 ) ‘ 


QUESTIONS PRESENTED 

1. Should a defendant, who has moved ln timely 
fashion for more information, have to stand trial knowing 
as to the nature and cause of the accusation only the infor- 
mation provided by a bare bones indictment particularly when 
defense counsel has offered to open their files to the 
eeverament? 

2, Can a defendant be lawfully convicted of 
receipt and concealment of a 1961 vehicle in part on test1- 
mony that establishes only that the defendant allowed the 
witness on one occasion to use an automobile of the same 
color and make, both extremely common, though the witness 
cannot state the age of the car she drove or any other 


Craieulsehing Leabure < 


SUMMARY OF ARGUMENT 
The first issue presented by this case is whether, 
consistent with due process and the specific mandates of ve 
Sixth Amendment, a defendant can be compelled to stands trial 
equipped essentially only with the knowledge provided by the 
form pleading. While the indictment in the instank cage 
undoubtedly would have withstood a motion to quash, it was 


new Sutficiemtiy detalledeto warrant une denial ou lave 


Gefendant's motion for a bill of particulars (R. 9-11). 
mae varlous courts of appeals have uniformly held in an 
meeelocous Situation that a motion for a bill ei parcicul:: 
is the appropriate way to "flesh out" the pleading skeleton. 
ioeune instant case, the trial court abused its discretion 
memou requiring the prosecution to make available eo ure 
meeemdany basic facts concerning the charges aie lame 
fewer, under our cherished system, to argue thay the wde- 
fendant must know these facts; as pointed out by Judge (later 
MMetace) Whittaker in United States v. Smith, lo FR. Deere 
(W.D. Mo. LoS) a classic discussion, this arcumenva oe. ie 
woemectemoant @uilty rather than, as MUStM@be tne vease. 
innocent. The error in this case was aggravated by the 
Povernmens'sS reiusal, deéspive tne cdeltendany,  svonle eevomcdom. oF 
momopen 10S Files for mutual dmecovery as promocecm orm. 
Pucimetal Committee on Pre-trial Procedure. 370075) eS 
Ges): 

Tie second 2ssue 1s whevner The uriale cour: sam. 
Wes auserebion in not Sumikine upon timely movlonmameel= 
TeeCulem vaeue TeEsSrinony rezardine aaeaurono ole sci iVerme nme] 
Occasion by whe Wwiliness With tie permlsstony or, Ene reer wie. 
The car involved in Count I was a white 1961 Chevrolet 
iittala Ine wapmess Harrell Tesuii ted thabpwon one Cceacian 


Sme Used a whive Chevrolet parked in the driveway of time 


Pemenceanc'’s home. The witness, despite a Meadive question 
Meecoe prosecution, refused Lo state thatwume car was a 1961 
Chevrolet, stating only that it was approximately a 1960, 

1961 or 1962 white Chevrolet. She could not recall the 

meoeer Of doors or anything else that meaningiully estaolicied 
Meaemcie car she drove was the car referred to Ai ceunuae 

Mie Tact as testified to by both Harrell and Menz, thav the 
eee could be operated without a key, 48 nou in any way 

Pentti icant Since all Chéevrolets of this approximeaves ime 2 
Pimce Cperaved WitmouL a key ai the teniuiecweis 1 cee 

other than the lock position. (See testimony of the auto- 
mobile repairman Vernon Hurst in this regard (T. 78)). The 
Samisslon Of the Testimony is parvicularly aceragored sine 
Menone, mol Cyen the Povernmeny’s anlormer Meza lace 

pace cgerendanc Duncan im possession Of Uneven icle loans, 
well be that this skimpy, vague and withouv foundarioney-. @i— 
Mony Clpped the scales, in whe jury Ss Mindy aes reas 
G@efendanv. The evidence was nou merelly Trepecicive wom seg mcas 
Gr eOsscseion of the automobile by Dunean, 2leveew ci omemue: 
hestimony, MOwever Lenucus, ‘estab l caine scOny ro ln jerome mel 
eateol Une yenicle. Under these cireums vances ie oom iecmnar 
iUewas an abuse of disereviom for the vrilai coury Ole voor we 


idem wes VLIn@ is). 


es lita 


ARGUMENT 


wae eecause Of the skeleton Pleading of thevindilecment. 
Dene ol Moulon tor a Bill of Particulars Viotered 


Petendanv "s Comet itubional Rien to be inrommed on 
Picmuature and Cause Of ime Agcusa tilone 
The detendant, along with his co=defendant Jaco 

Wesley Rainey, was charged (Gia typical barebones fashion) 
fee che knowing receipt and concealment of two stolen 
fewor vehicles. Each of the two counts of the indictment 
Peoly charged the defendant in the words of the etatupe 
made provided as concrete information only the rolllowine cic 
Peoroximate date of the offense, the year, model and manu 
fmevuurer Of the vehicle, the points between which thereuve— 
mobile was moving, and that the receipt and concealment was 
pemewhere within whe Stave of Arizona. speciiically 
emivced from the indietment was such baste intomationwl- cm 
whom the vehicle was received, where it was received and 
concealed, and whether either of the defendants drove the 
motor vehicle. The trial court's failure Voewrecduanr ec seme 
government to specify the exact dates and times involved 
precluded any efforts to develop am alibi: a tame-neaered 
and valid defense. No person, absenu the moet unusue | 
circumstances (e.g. hospitalization), can specifically state 
where he was "on or about the lith day of September, 1965" 
Grey Gover about the 1oun day o: October, WO65." Givenstae 


modern day emphasis on statutory pleading, and the generalities 


allowed by Rule 7(c) of the Federal Rules of Criminal Pro- 
moure, the indictment was sufficient toowlithstand a motion 
Memiveasn. However, as repeatedly noted by vene rederal 
mies, Lhe rules must be read as a uniform whole; in Gems 
Meeewanece as a delicate counterbalancing of the rights ef 
meemociencdant under the inexorable command of the Sixth 
emamenty to be advised of the nature and causesol the 
Peeucation and the government's right net to be entaneWed 
Meumeewebd Of pleading technicalities, However) Mecsas 
Eecwcealing with a constitutional privilege, any suavucon, 
maroads aré to be construed Strictly. Russell vomited 
eaves, 3699068, 7409 SeA Supe Ct. MOsey 9Gme Ea. Sdee te 
Gigce),. The Supreme Court in Russell, discussie. cncwoe. 
Weculons airorded by an andictment, made sp mete ciauecie. 


Me, . basic principles of fundamental 


fairness Prevain Taeilr iui vara ome ere 

modern COnCcepES Of pleading. and especie al 

under Rule (les, of the Federal Rules of Criminal 

Procedure, [as] is illustrated by many recent 

Federal decisions.” (369 U.S. at 765-66, 382A 

Sup. Coeeat O4e)m 

However, Lhe sderendant "ss quarrel wien seme 1 
MMdnetMmenbeas such, but rather withy the Taree edema 
Court to compel the government to disclose mim unig weyond 
gbne informationecontained im the amdieumene = ine det endan: 's 
request = tirough a bmi of @ part teulars fer basic iniormaiienm 
concerning the alleged offenses (R. 9-11) was specifically 


GCeomuedhaetOnwcach ParelLeulerereques ted. Ne a result ser 


~~ 


Mm 2oliation suggested by the trial court following denial, 
counsel for the defendant additionally learned from the 
Pevernment that ne allegped place of concéalmeny was Phoenix, 
Arizona (a city encompassing approximately 187 square miles 
mecording to the Statistical Abstract of the United States, 
1965), the serial number of each of the vehicles, and the 
Pemerles in possession of the vehicles at the time of Ghert. 
Beyond this, counsel for the defendant was votallly Lenerenu 
Peemciic essential facts of the case until Robert Menzy aucon— 
victed perjurer (T. 48-49), testified as the government's third 
Witness. Upon such short notice defense counsel was totally 
Moeole to wevelop an effective #cross-examinavicimor ampere ne 
Material! , There was Simply nosway for thevdevenmdene een 

Such Ssiert Notice to check Out Ene witness Ss svuemy Gomme 
daves, times and places. Nor, as already noveds did defendant 
have any opportunity to establish the defense of alibi or 
inability, The case represenive--in this supposed aca 
lightened day and age--a classic throwback to the era of 
blind man's blurt" litigation. The refiissi@ommua wer te 
COUrE tom szrany any aspecrrcn eure motion Ver parviculamik: 
Peontc, COMiIne goely does) Ommunc Hees of the amendmenu cil 
Rule 7(f) "to encourage a more liberal attitude by the courts 
towards bills of particulars without taking away the dis- 


Crericn Whiemecourus must Nave in dealioays tise me pia. 


wl So 


in individual cases." (Committee Note to 1966 Amendment 
me Rule 7(f)). 

Samplyssctaved, it 1s the defendanwiemco. wien 
meeeuie trial court abused its discretion by nou making 
mew lable £o the defendant before trial at leasu the 
rudimentary RARE Be the offenses. To state that this area 
mmorcserelionary, as defendant must concede Tseine caae, 
Cook v. United States, 354 F.2d 529 (9th Cir. 1965), does 
Pemeprovide the answer unless the review function is vo be 
memo2avea vovalily., Tt is submitcved that cn thesemiocte 
Mime nwcaa De Only one conclusion: the trial corpse mcd 
momdeu £ranting the moulon for aeblll ot particulars elie 
Bevernment 's hackneyed pirase In 20s moOrton In oppose tren 
WOmuUnc MOLlLon POrm a, bill of particulars, thaw eis eee ea cee 
material sought is "evidentiary" (R. 15), certainly is not 
ep wrOvem basis Tor tie exercise of Cisco emo eure me. 
ars sought were very limited and restraincdsend cul, 
Pertigent to the allegations Of tac ladtepment in] se <a- 
MelEweeeMectloned bysthe triaisicourr, haswcimele mace oredr ce 
advantages of notice pleading witheuvvaccepuing, the equsire- 
ments of disclosure impe@ed by thewothem Sections of the 
Rules. 

In bauer v. Uebel Siawes, 320 Maad 187 (7tneeir. 
1963) the Seventh Circuit ruled that an indictment charging 


thessale of narcotics in violation of See. 470n(a), 260U0S.Cc., 


GT ie 


Peeecetective in that ott did not set forth themmame of: 
mae Durchascim The identity of the purchasér of marcouies 
momcases such as Lauer is completely analogous ta the 
Miencity of the transferor of the automobiles Gm the insvanc 
ease, Therefore, these narcotics cases, and what the courts 
have said about them, will be examined at some length. 

The hauer decision has been criticized by jtme 
Seer Courts of appeals, including the Ninth Carcuii, ane 
Co eetnalive Overturned = bysine Seventn Circuit y apselt aia 
Gollins v. Markley, 346 F.2d 230 (7th Cir. 1965) cert.denied, 
PeeeUeom O46, S6uSup. Cos 40815 LAWBaeed 3550 (19Ge)n 
Meqevyer, in distingurshing or réetwsing to tollow Lauer = tne 
PerlOus cOUrLsS Of appeals, includime this one strona 
emphasized not that the information should be withheld, but 
feomner that the detemiant should devellop the facts threusie 
Diliwet- particullarssrather than challenging Ehemeutt tea me, 
Omecne indictment iveselt. i1t 18 Tair to State haw ene 
heviewing Courts Simply assumed 25 4 matter Of weourse 7a-e 
tie Intormation would be SUWpplied upon propememoricn. 

Even 2 the case which reversed aver wo igen. 
Markley, supra, the Seventh Circuit took pamias to poine ouL 
that the defendant was well aware of the identity of the 
purchaser and whay the COUrt was Nov reach iia toe si yacion 


"where . . . the name of the purchaser is not stated in the 


wes defective in that it did not set forth the name of 

mae purchaser. The identity of the purchaser of marcotics 
jmomcases such as Lauer is completely analogous to the 
feenrity of the transferor of the automobiles in vhe imsvany 
ease, Therefore, these narcotics cases, and what the courts 
fee said about them, will be examined at some length. 

Mie aver decisdom nas been criuicizeumiy sua 
ener courts of appeals, including the Ninth Cireuit, and 
fooeidnally overturned by the Seventh Circuat iveel® dan 
Somlins v. Markley, 346 F.2d 230 (7th Cir. 1965)=cemusdenucae 
Seemues. 916, 86 Sup, Ct. 408.915 Liaewa, 20 355m01966 2 
However, in distinguishing or refusing to follow Lauer, whe 
Warlous COUrtS Of appeals, including this one (strengl) 
emphasized not that the information should be withheld, but 
rather that the defendant should develop the facts through a 
bill of particulars rather than challenging the sufficiency 
Of the indieunent itself. Preis fair to svavemeiareva- 
reviewing courts simply assumed as a matter of course that 
jie anrormation would be supplied Upon preper mecton. 

Even in the case which reversedsmaver seco malt ma. 
Markley, supra, the Seventh Circuil tock Dadins Low pein sour 
that the defendant was well aware of the identity of the 
purchaser and that the court was not reaching the situation 


"where . . . the name of the purchaser is not stated in the 


“lw 


indictment and the defendant, before trial, has demanded 

the disclosure of such name, and such name has not been 
betcclosed." In MeDowell v. United States, 330 F.2d 920 
Wieun Cir, 1964) cert. denied, 377 U.s. MOOG, CA Sup cue 
me 12 £L, Ed. @d 1055 (19604), the Tenth Circuit, answering 
an argument similar to that employed in Lauer, pointed out 
miat there had been no effort to procure the purchaser's 
Meme before trial. By way of contrast, the defendant in une 
present case not only filed a bill of particulars buG alse. 
pursuant to the suggestion of the Committee on Pre-trial 
Erocedure in 37 F.R.D. 95 (1965), cffered at the ere-ucian 
to exchange files with the government (P.T. 2-5). 

Toe districy court in Taylor v. Umivedmouage. 
pele, Supp. 82 (W.D. Mo. 1963), also responding to anvareu- 
ment that the indictment was defective for failing to name the 
purchaser of the narcotics, emphasized the role of the bill 
@f particulars dim giving flesneve they pleading skeleton, 

"Tn a case involving am incdietmeniwe. 
information om the standard Lerama soma. 

volved in this case, we believe that most 

G@istrict judges, and cermualniyeri. diario 

judges that serve this Court, would, upon a 

proper showing, sustain a motion for a bill 

Of Particulars as 4 mMatvver Of “COlmese- 

"The acceptance of the theory of notice 
pledding by the Rules of Crimea Precedure 

may not be viewed in isolation. Those rules 

must be viewed as a coordinated system for 


ties adninistreatdon Of verimiunal (wis vice 
Particular attention must therefore be focused 


hi 


Gig, Wale ick cuconwike alfa Gene bse yicicy , See 
Bowmen Dairy Co. v. United States, 3414. 
eee. Cee 05, 995 Ltd. ayo aleoine 


"But the question of whether discovery 
Siculd De PECMLL Led LS anenud relly Cheeiecra. mae 
queswicn trom whether an indilermenuscieam 
IOrmeatiotits tavally Gerecui yc hemeece cance 
ton vhe tomer Quesvion, Mr. Jusumee Bromma, 
iis ary ietes TMic Criminal: rose ecumslon:. 
Spor tine EventworsQuest for Trumne . 19ce 
Wash. UvieGia 2/9, 293, recosnized that 
extent to which discovery should be allowed 
iM perulcullar cases Will presen acon. 
peoevlcnic. aere will be GuesiEwons Tom srie 
exercise Of SOUNd discretion depend ina snpe 
UNE Park loular Materials of Which cd iecencis) 
1s sougntU. ** * Tm other words, there Wer 
be much Weed for Dhe striking of a prover 
balance in individual cases'". {224 F. Supp. 


at 84-5). 
@orebreal, the Gistricy court Sephilosopny was sUsweateur 
the appellate court reiterating that "a motion for a bill 
Of Corceiculars would undoubtedly Nave bDrovehy foreierac 


information claimed to be lacking." 


Taylor vaunted 
eres, seeunecamole 992i (erectile im 

In United States v. Dickerson, 337 F.2d 343 (6th 
Gir. 1964), Lauer was a@gadn critici#ed andemots Toimlovcd oul, 
mem more importantly to Ene presenu discWecHon,. vie sceumE 
pointed out that "[i]f for any reason defendant had needed 
more invtormatvon at an=earlier date, Ne wnad@e ve slabie ra 


"(See also 


motton for a Bill of Particulars Under Rule 7( 1). 
Watced States v. Dewmow, 340 Unoe 3741.) 7) sueeect. Lijec 

L. Ed. 92 (1953), where the Supreme Court makes precisely the 
same point.) 


ae 


The foregoing discussion, which could be continued 
length, without profit, makes it clear that 22 the proseceu. 
tion wishes to adopt the convenience of notice pleading it may 
do so, provided, however, that it does not thereby jeopardize 
the defendant's constitutional right to know the nature and 
cause of the accusation against him. Defendant submits that 
in this cause the defendant's right to be apprised under the 
Sixth Amendment has in fact been violated by thestmiclecemme s 
denial of even the simple matters inquired into by the bill On 
Particulars. A contrary Holiding Tlies divecuiy Siive tie 
Committee's announced purpose in regard to the amendment of 
Rule 7(f): that the district courts henceforth view motions 
for bill of particulars more generously. 

TL, The Trial Court Erred in Not Striking the Testimony ong 
Beverly Harrell. 

The only evidence in linking the defendant Duncan 
to the 1961 Chevrolet Impala forming the basis of Count 
I consisted of the testimony of the government's informant 
Menz (See Statement of the Case, pp.4-5, supra) and the 
extremely tenuous connection supplied by the witness Harrell. 
At no time did Menz's testimony place Mr. Duncan in phiysies 
possession Oferume automobile or explain the role of Rainey. 

In an effort to connect the defendant Duncan tO 
the automobile, the government called as a witness one 


Beverly Harrell who was renting a room from Mr. Duncan an sine 


See 


fall of 1965. Mrs. Harrell was asked if, while living 
at the Duncan residence, she saw a 1961 Chevrolet at the 
house. Her answer was: 

"T seen a Chevrolet. I can't say 

exactly, 196i, bulb 10 te approximacer) 

closes (los). 
Defense counsel then objected to further inquiry until 
PuPthner foundation was laid; "approximately 1961 is not 
material." Later, by leading the witness, the eovermmene 
established that the year was "approximately" 1961 (T. 64). 
Ime Witness then testified that she drove the car om one 
occasion without the use of a key which was presumably 
@rrered to tie in to the testimony of Menz that he had been 
able to steal the car without the proper key (T. 33); this 


Meanores, Of course, tne well-known Tact that Caevrol_ 7 moe 


Wats Viliuase Can be Starved without a key af viewieniy ogee 


“Generally, @ motion to strike must be preceded 
tye an Objection. Tn this case derense Counsel sorompcl mace. 
jected as soon as the lack of foundation appeared. Before 
this, defense counsel had no way of knowing that adequate 
Foundation could mot be Vaid. Thus the myrdad oi cacsecouneleane 
tmat @ motion bo strike camnet be granted unless preceded 
by a2 valid obj Sclicneaces inapposile, wecewers Senses 
Upieed miretes, 146 U.S. 325, 13 Sum, Ctl. 60, ween lmecmc om 
(1892). Since the testimony of the witness was related only 
to the 1961 automobile, and no other aspect of the case, the 
MOuLOnN tO Strike was Properly direcrved 1.6 the wiuness ss 
fees) testimony, co. Lewisn vemcudve.m a> hla. 54 "5 .sommoc. 
1905). 


Eos 


left in the on or off position rather than in the lock position 
(Hurst testimony, T. 78). 

Following her direct testimony, defense counsel 
renewed his motion to strike Harrell's testimony as unconnected 
and because there had been "no identification with the 
mepiele in question” (fT. 65). Later on cross-examinavion, the 
witness's lack of familiarity with the vehicle she drove and 
the tenuousness of her testimony was again established. 

"Q I believe you said that you thought this 

was approximately a 1961 Chevrolet. Was 
it approximately a 1962 Chevrolet? 

US Weller, coulene uw cay tex c bby. 

"Q Was it approximately a 1960 Chevrolet? 

NA eS. 


"Q What you can honestly say, it was a white 
Chevrole e. 


"A Oh, yes, the one I drove was a white 
Chevrolet. 


Voy Weis il 2 hne ClOClan I obige tere or 

"A JT can't be positive now. 

"Q And do you recall what the interior was? 
"A One) average Notiame rich, rea riche 


"@ Can you tell us the style? Was it a 
SUE CSO 2 


"A 1G wasn anycoine  spominys 
"Q What? 


"it wasn’t anything sporty. (7. 67-68). 
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Meremse counsel again moved at the end of the governmene's 
case to have the testimony stricken (T. 109-111). The 
motion was again denied (T. 110-111). 

A@ala, Of course, We are in thewaweawege eta 
Seurt discretion; again defendant submits that the lower 
fount abused its discretion in not striking the Harrell 
mecuimony. As in the case of denial of a bill of 
Beerrculars, the trial court's diseretion in this *arear as 
Peu Unlimited. Many recent federal and state decisiomsrarrect 
rootematerial improperly im the recordsand notwstruek uper 
demand constitutes good grounds for reversal of an otherwise 
varied conviction. Sumrall v. United States, 360 F.2d 311 
Oth Cir, 1966); Torres v. Untied Staves, 333 F.20899 (ler 
Gir. 1964); Massei v. United States, 241 F22d 895 (lstlcur. 
ty) 
ly ( 
WG5O)4 People vs Lewis w152 Cale App e2cue2") al 4 peed 
ene ( 
(1964; Pruitt v. State, 216 Tenn. 686, 393 S.W.2d 747 (1965). 


ellirmed 355ealeses505, 7omsup. Cimto5. 2a ceed 


1953); United States v. Venuto, 1o2°Py2d= 5lon( srdicaiee 


1957 ) "Cole We Steve, 10O"Gas Ate. Sfemlicows  ee2cmtes 


Although no case precisely on point has been 
located, several of the foregoing cases provide useful illus- 
Drabsons Of Circumstances which warren: exc lucien, Upen 
NGImOCnmmor evidence improperly bevore che jury. 9 in oun 


Vewveibedskaues, SUpra, the trial couryeretUscdsto Svmige 
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a police officer's inadmissible reference to the defendants' 
prior records, Although the evidence of Uti tewac oven 
whelming," the appellate court reversed, refusing to regard 
the error as harmless. The evidence of prior criminal 
records improperly admitted in the Sumrall case may be 
inherently more objectionable than the evidence of Mrse 
Harrell allowed to stand by the trial court in the instant 
ease. its total effect on the outcome of the case was con- 
ceivably no greater, however, since the only evidence truly 
linking the defendant to the automobiles, other than that 
coming through the lips of an informer in the eojmencedk ene lave 
government who had testified for the prosecution before 
(T. 52), was Mrs. Harrell's vague reference to a white 
Chevrolet of uncertain age she drove in the "early fall" 
of 1965. In United States v. Venuto, supra, it was held 
to be error not to strike a government witness's testimony 
regarding his preparation of a statement of the defendant's 
net worth when, upon cross-examination, it appeared that 
the witness did not have information essential to such a 
tabulation. In other words, the holding fairly stands for 
the well-known proposition that a lay witness Should "nerspe 
permitted to give testimony other than tha vee wien Ws ew ta 
knowledge. 

Equally interesting and pertinent to this discussion 


are such etate cases as Gole vy. Stave, Supra, and PCOOlen.. 


Lewis, supra, both of which hold that where the witness's 
testimony is without proper predicate, as in Uhevinscan. 
case, it should be stricken. In Gole, a larceny of an 
automobile case, the witness testified that he knew the 
defendant lived in the house in question. Upon. examimar en 
it turned out that the witness's statement was not derived 
from his own personal knowledge. It was hela errouraniet 
to exclude the testimony. Likewise, in Lewis, a witness's 
statements as to the defendant's reputation were held 
properly excluded when it was demonstrated that tne 
witness's knowledge of the defendant's reputation was 
limited to the military base at which he served. The de- 
fendant does not contend that these cases are precise lye 
point with the instant facts; however, these cases do stand 
fom une proposition, weld established in the common law, 
that a witness should only be allowed to testify to 
matters clearly within his personal knowledge. These cases 
also Sugeest that the exclusion or admission of evidence 
will receive greater appellate scrutiny in Criminal Cases 
Goan imei vLl Cases. 

In the instant case the witness Harrell was per- 
Mitbed so testify, im eftect, despive vimer, Ge ject on 
as soon as the infirmity appeared, to a matter not within 


her knowledge: that the car she drove in 1965 was the 


S26 = 


mool Chevrolet referred to in Count 1. This testimony 
regarding possession of the automobile by the defendant 
was particularly critical since uncorroborated by any 
other witness and should have been stricken upon the 
defendant's timely motion. Understandably, the prosecu- 
tion did not fail in its final argument to emphasize Mrs. 
Harrell's testimony, particularly the fact that the car 


could be driven without a key (T. 124-25, 139). 


CONCLUSION 

We respectfully submit that the failure Oe aie 
government to provide the defendant with the particulars 
requested violated his right to be apprised of the nature 
and cause of the accusation and violated his rights under 
the Sixth Amendment. Similarly, and independently, pve 
refusal of the court to strike the vague and tenuous pes ae 
mony of the witness Harrell, who offered the only testimony 
at all corroborative of the government's informer as to 
Dunean's participation in the offenses, was 50 piee | UC iearar 
as to require reversal of the proceedings below. 


LEWIS ROCA BEAUCHAMP & LINTON 


By  Joum J. Fiynn 
Robert A. Jensen 


Attorneys for Appellant 
June, 1967 


i Ceriiiy that, in Connection witherme preparcumie. 
of this brief, I have examined Rules 18, 19 and 39 of the 
Memecen staves Court of Appeals for the Nimgh Giruic, and 
ween, 10 my Opinion, the foregoing brief is im full conpilie 


ance with those rules. 


Robert A. Jensen 


CERTIFICATION OF DELIVERY 
Robert AS Jensen, Ome Of Urercounscl torceca- 
Petendant William Warden Duncan hereby staves thay he 
eclaverea three copies Of une fLoresoing Appelllang Ss 
Pieteisto the Undped Staves Atlorney, Hederaly Buvlaine 


Pioenix, Arizona, this day, June 9, 1967. 


Robert A. Jensen 


25. 


APPENDIX 
Ts UNITED STATHO isl RICE COURT 
FOR THE DISTRICT OF ARIZONA 

UNITED STATES OF AMERICA, 

Ul aL Jalal i NO, C=17477-PCT. 

vs. MOTION FOR BILL 
OF PARTICULARS 

WILLIAM WARDEN DUNCAN and 
JUDSON WESLEY RAINEY, (Oral Argument Requested) 


Defendants. 


William Warden Duncan, one of the defendants in the 
above entitled matter, moves the Court for an order requiring 
the Government to furnish the said defendant, within a time 
therein specified, a written bil of particulars as to the 
following matters alleged in the Indictment herein, without whic 
Berticulars the defendant is not effectively informed of the 
charges filed against him and cannot adequately prepare his 
defense. The movant requests the right to amend this motion 
after the government's bill of particulars is filed. Without 
knowing the precise charges against this defendant, it is im- 
possible to state the exact items which may in the future be 
MGerbeal tO tae preparation Of his defense or give the Yeagons 
Picme rounds Tor tneir production. 

1. From whom does the Government allege William Warder 
Duncan and Judson Wesley Rainey received the 1961 Chevrolet 


ingaiaaceallesed in Count 1? 


2, Where does the Government claim that the 1961 
Chevrolet Impala was concealed as alleged in Count I? 

3. Is it contended by the Government that the 
defendant William Warden Duncan drove the 1961 Chevrolet Impala 
referred to in Count I? 

4. If the answer to question No. 3 above is "yes", 
set forth the date or dates on which such car was driven and 
the places from which and to which the car was dviven Oy seme 
said defendant. 

5. Is it contended by the Government that the defen- 
dant Judson Wesley Rainey drove the 1961 Chevrotes Mipataweee 
ferred to in Count i? 

6. If the answer to question No. 5 above is "yes", 
set forth the date or dates on which such car was driven and 
the places from which and to which the car was driven by the 
eord defendant. 

7. Where within the State and Districitet Arizonawees 
it contended by the Government that the defendants received 
the 1961 Chevrolet Impala as alleged in Count 1? 

8. Has the Government ever charged any person other 
than the named defendants with the receipt or concealment of 
the 1961 Chevrolet Impala referred to in Count I of the Indict- 
ment? 

9. If the answer to question No. 8 is "yes", set 


forth the name and address of the person so charged. 
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10, What is the serial number of the 1961 Chevrolet 
mepala referred to in Count I of the Indictment? 

11. From whom does the Government allege William 
Warden Duncan and Judson Wesley Rainey received the 1964 Chevro- 
met Impala Supersport as alleged in Count I1? 

12. Where does the Government claim that the 1964 
Chevrolet Impala Supersport was concealed as alleged in Count II? 

is. Is it contended by the Government Chaves taosdauen— 
dant William Warden Duncan drove the 1964 Chevrolet Impala Super- 
Moome@r retecrred to in Count IIT? 

14. If the answer to question No. 13 above is "yes", 
meecorth the date or dates on which such car wacwdr versa 
Pie places from which and to whith the car was dmiven by Une wear 
derendant. 

15. Is it contended by the government that the defen- 
dant Judson Wesley Rainey drove the 1964 Chevrolet Impala 
PUeeuepoOrG reterred tO an County Ti? 

16. If the answer to question No. 15 above is "yes", 
Setmrvorth the date or dates Om which sucht e@cameyao cli Vela cum. 
places from which and to which the car was Grivem by che wsaid 
eetendant. 

a7. Where within the State and Mistricy vot =2r1 zona es 
it contended by the Government that the defendants received the 


1964 Chevrolet Impala Supersport as alleged in Count II? 
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18. Has the Government ever charged any person other 
than the named defendants with the receipt or concealment of the 
1964 Chevrolet Impala Supersport referred to in Count II of the 
Indictment? 

19. If the answer to question No. 18 is "yes", set forth 
Peewmamne and address of the person so charged. 

20. What is the serial number of the 1964 Chevrolet 
impala Supersport referred to in Count II of the Indictment? 

21. Does the Government Know of or have in its posses- 
planecvidence favorable to tie derendany? 

22, If the answer to question No. 21 above is "yes", 
set forth the nature of such evidence, its present location, and 
the name and address of all persons having or claiming to have 
Mimegimav.on resardine such evidence. 

DATED this 6th day of October, 1966. 


LEWIS ROCA SCOVILLE BEAUCHAMP & LINTON 


By s/f Robert A. Jensen 


Robert A. Jensen 
Attorneys for Defendant Duncan 
000 Title & Trusses Buns 
Phoenix,Arizona 85003 


[Memorandum of Points and Authorities Omitted] 


Copy of the foregoing Motion 
and Memorandum mailed this 
Ciimaay en OCecober, 1906, to: 


WILLTAM COPPLE, Esq. 
Ummcecdsavatvoes Spuorney 
United States Court House 
FHocni.x jArizona 


S/ ROBERT A, JENSEN 


Robert A. Jensen eile 


